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|. Introduction

The Spanish Constitutional Court was created by the Constitu-
tion of 1978, which definitively replaced the dictatorial rule of
General Franco. Said Constitution defines Spain as ‘a social
and democratic State under the rule of law’. As regards the form
of state, Spain constitutes a ‘quasi-federal parliamentary mon-
archy’."

Since its creation and for almost forty years, the Constitutional
Court has contributed to the consolidation of democracy, rule of
law, and fundamental rights and above all, to the definition and
implementation of the so-called ‘state of autonomies’, which is
to say, to the extent and limits of devolution.?

This paper aims to critically assess the functioning and inde-
pendence of the Constitutional Court of Spain, a topic more rel-
evant than ever, not only due to the alarming developments in

| would like to thank colleagues Ignacio Borrajo Iniesta and Miguel
Azpitarte Sanchez for their comments on this paper. The usual dis-
claimer applies.

Victor Ferreres Comella, The Constitution of Spain — A Contextual
Analysis (Oxford: Hart 2013), p. 48.

For an introduction, see Pedro José Gonzalez-Trevijano Sanchez, El
Tribunal Constitucional (Cizur Menor: Aranzadi 2000); Jorge Lozano
Miralles and Albino Saccomanno, El Tribunal Constitucional (Valen-
cia: Tirant lo Blanch 2000); Sabela Oubifia Barbolla, El Tribunal Con-
stitucional — Pasado, presente y futuro (Valencia: Tirant lo Blanch
2012); Juan Luis Requejo Pagés, ‘Das spanische Verfas-
sungsgericht’, in A. von Bogdandy, C. Grabenwarter and P. M. Huber
(eds.), Handbuch lus Publicum Europaesum — Band VI Verfas-
sungsgerichtsbarkeit in Europa: Institutionen (Heidelberg: CF Miller
2016), pp. 639-703; Xabier Arzoz, ‘Constitutional Court of Spain’, in
R. Grote, F. Lachenmann and R. Wolfrum (eds.), Max Planck Ency-
clopedia of Comparative Constitutional Law (Oxford: Oxford Univer-
sity Press 2018), which can be downloaded at www.mpeccol.com.



some Central European states, but also to the fact that the in-
dependence of constitutional jurisdictions everywhere is intrin-
sically conditioned on their proximity to political organs, as re-
gards selection and activity. The independence of a constitu-
tional court depends on many factors. From a constitutional per-
spective, an obvious choice is to focus on the status of consti-
tutional judges and their appointment mechanism. Therefore,
this paper will forgo exploring other critical issues, such as
standing, extension of constitutional review and other organisa-
tional questions (law clerks, deciding rules, dissenting opinions,
etc.). Nevertheless, the design of Spanish constitutional judicial
review strongly resembles that of Germany.

This paper is divided into two parts. The first part reviews con-
stitutional and legal requirements that safeguard the functioning
and independence of the Constitutional Court of Spain and
looks for deficiencies in the existing framework. In its second
part, the paper traces the relevant challenges to the Constitu-
tional Court’s independence that have occurred in the past forty
years. Major pressure on the Spanish Constitutional Court have
come, on the one hand, from political parties and, on the other,
in recent times from the Catalonian secessionist movement.
Lastly, the paper ends by reaching a conclusion on the matter.



lI. Safeguarding functioning and independence

In the constitutional debate, there was no opposition to the idea
of creating a constitutional court.> Nevertheless, the members
of the constituent assembly considered the Constitutional Court
a predominantly political body.# Although it bears the name and
has the functions of a ‘court’, the Constitutional Court is set
apart from the judiciary branch of government. Title VI of the
Constitution refers to the judiciary and Title IX to the Constitu-
tional Court. The Constitution of 1978 preserved the centennial
Supreme Court, which was explicitly proclaimed Spain’s ‘high-
est judiciary body in all branches of justice, except with regard
to the provisions concerning constitutional guarantees’.® There-
fore, the text of the Constitution implies a kind of dual apex (or
dual hegemony) instead of a hierarchic relationship; the Su-
preme Court stands as the highest judicial court, and the Con-
stitutional Court operates as the highest specialized court for
constitutional guarantees.

Nevertheless, legal provisions offer a less ambiguous design.
First, the organic law of the Constitutional Court defines the
Court as the ‘supreme interpreter of the Constitution’ proclaim-
ing its independence from other constitutional bodies, requiring
it to abide only by the Constitution and its organic law, and mak-
ing it clear that no institution can challenge its jurisdiction or
competence.® Second, the same organic law assigns the name

Pablo Pérez Tremps, Tribunal Constitucional y poder judicial (Madrid:
Centro de Estudios Constitucionales 1985), pp. 97—109.

Francisco Rubio Llorente, La forma del poder — Estudios sobre la
Constitucion, 3™ ed. (Madrid: Centro de Estudios Politicos y Constitu-
cionales 2012), p. 1396.

Art. 123(2).

Art. 1 and 4 of Organic Law no. 2/1979 of the Constitutional Court
(several times amended).



to the members of the Court — ‘judges of the Constitutional
Court’ (magistrados del Tribunal Constitucional), a denomina-
tion equivalent to that of the judges of the Supreme Court and
therefore stressing the judicial character of the institution. Third,
ordinary courts and judges are not allowed to review nor not
apply legislation that is, or may be, unconstitutional — they must
appeal to the Constitutional Court —, and fourth, the organic law
of the judiciary requires all judges and courts to interpret and
apply legal norms in accordance with the Constitution, as well
as with the case law of the Constitutional Court.” All of these
legal provisions assure the supremacy of the Constitutional
Court within the legal order. As we will see later, however, it has
not avoided conflict with the judiciary in those areas with regard
to the enforcement of individual rights, where judges and courts
are primarily responsible but the Constitutional Court may re-
view their decisions.

As mentioned in the introduction, the Spanish constitution-
maker was inspired greatly by the German model of constitu-
tional jurisdiction.® Nevertheless, itimported from Germany only
procedures necessary for the objective guarantee of the Con-

Art. 5 (1) of Organic Law no. 6/1985 of the Judiciary (several times
amended).

See Pedro Cruz Villalén, ‘Das Grundgesetz im internationalen Wir-
kungszusammenhang der Verfassungen. Bericht Spanien’, in
U. Battis, E. G. Mahrenholz and D. Tsatsos (eds.), Das Grundgesetz
im internationalen Wirkungszusammenhang der Verfassungen —
40 Jahre Grundgesetz (Berlin: Duncker & Humblot 1990), pp. 93-108;
Francisco Balaguer Callejon and Miguel Azpitarte Sanchez, ‘Das
Grundgesetz als ein Modell und sein Einfluss auf die spanische Ver-
fassung von 1978’, (2010) Jahrbuch des offentlichen Rechts 58,
15-39; and Pedro Cruz Villalén, ‘La Ley Fundamental en la evolucion
constitucional espafola (1978-2008), in C. Hohmann-Dennhardt,
R. Scholz and P. Cruz Villalén, Las Constituciones alemana y espa-
fola en su aniversario (Madrid: CEPC 2011), pp. 43-60.

10


http://dialnet.unirioja.es/servlet/autor?codigo=3105478
http://dialnet.unirioja.es/servlet/autor?codigo=1912508
http://dialnet.unirioja.es/servlet/autor?codigo=77494
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stitution and deliberately omitted all procedures for the subjec-
tive guarantee of the Constitution that are recognised in the
German basic law such as the deprivation of individuals’ funda-
mental rights, the prohibition of political parties, and the im-
peachment of the Federal President and federal judges.® This
deliberate exercise of ‘negative reception’ has to do with the
negative experience of the predecessor to the Constitutional
Court — the Court for Constitutional Guarantees — during the
Second Republic (1931-1939) with the trial of Catalonia Presi-
dent Companys.'® As such, the drafters of the Constitution in
1978 opted for the ‘purity’ of the Spanish constitutional jurisdic-
tion, exclusively centred on constitutional review of norms and
legal acts instead of on individuals and the protection of individ-
ual rights.

1. Appointment

The Court is composed of twelve judges, appointed formally by
the King for nine-year, non-renewable terms. Four are nomi-
nated by the lower house of the Parliament (Congreso) by a
three-fifths majority of its members, four by the upper house of
the Parliament or Senate (Senado) with the same majority, two

9 Art. 18, 21(1), 61 and 98(2) of the German Basic Law. The differenti-
ation between objective and subjective guarantee of the Constitution
comes from Kelsen. See Hans Kelsen, ‘Wesen und Entwicklung der
Staatsgerichtsbarkeit’, (1929) Veréffentlichungen der Vereinigung
Deutscher Staatsrechtlehrer 5, p. 44.

On its predecessor, see Wilhelm Boucsein, Verfassungssicherung
und Verfassungsgerichtsbarkeit in der zweiten spanischen Republik:
1931-1936 (Hanau: Haag-Herchen 1977); Pedro Cruz Villalén, La
formacion del sistema europeo de control de constitucionalidad
(1918-1939) (Madrid: CEC 1987), pp. 301-340; and Manuel Bassols
Coma, La jurisprudencia del Tribunal de Garantias Constitucionales
de la Il Republica Espafiola (Madrid: CEC 1987).
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by the Government, and two by the General Council of the Ju-
diciary also by a majority of three-fifths.'" Nominations are
divided into thirds, so that a third of judges are replaced every
three years. Their appointments and terms do not coincide with
the terms of the electing bodies. This form of divided or seg-
mented appointment of the members of the Constitutional Court
by the three branches of the government has no exact equiva-
lent in comparative constitutional law.'? The General Council of
the Judiciary has the limited power of governing the organiza-
tion of the judiciary, but it does not have any jurisdictional
power, as that lies exclusively with the judges and courts.

Constitutional judges must be appointed from amongst higher
court judges, public prosecutors, university professors, public
officials and lawyers, all of whom must be Spanish nationals
and jurists of recognized standing with at least fifteen years’ ex-
perience in professional exercise.'® The objective qualifications
required to be appointed are not particularly strict. This is clear
with regard to the broad category of ‘public officials’, but also
the other professions mentioned. For instance, the notion of
‘higher court judges’ (magistrados) includes not only judges of
the highest courts of the State as in some other constitutional
jurisdictions but also judges sitting at the appellate level or in
specialized jurisdictions; additionally, university professors are
eligible even if they do not hold a full chair or a law professorship
or a professorship at a Spanish university (provided that they

1 Art. 127(1)(b) of the Organic Law of the Judiciary.

José Antonio Estrada Marun, La designacion de los magistrados del
Tribunal Constitucional en Espafia. Una perspectiva organica y
empirica (Cizur Menor: Aranzadi-Thomson Reuters 2017), p. 51;
Rafael Naranjo de la Cruz and Gaspar Gonzéalez Represa, ‘Articulo
159, in Yolanda Goémez (ed.), Estudios sobre la reforma de la
Constitucion de 1978 en su cuarenta aniversario (Aranzadi: Cizur
Menor 2018), p. 404.

13 Art. 159 (2) of the Constitution.
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are jurists and Spaniards). Nor are the fifteen years of profes-
sional exercise a fine filter. With regard to the subjective re-
quirement of ‘recognized standing’, candidates to be proposed
by the legislative chambers must go through a hearing before
the corresponding chamber.' However, there is no similar pro-
cedure for candidates that are appointed by the Government
and the General Council of the Judiciary.

Legislation has not added further limitations or requirements for
eligibility; for instance, there is no requirement, as in Germany,
for the inclusion in each Court chamber of a certain number of
judges from the highest courts of the State,’® nor a minimum
and/or a maximum age to serve as a constitutional judge, '® nor
the requirement to be active in the relevant juridical profession
at the moment of the appointment. In practice, however, almost
all appointed judges have been either full law professors or
judges from the Supreme Court (from any of its five jurisdiction-
based chambers, although mostly from its Administrative Law
Chamber)."”

Due to the high number of votes needed, in practice, the two
main political parties (since 1982, the Socialist Party and the
conservative People’s Party) decide on the nominations in the

Art. 16(2) of the Organic Law of the Constitutional Court, as amended
by Organic Law no. 6/2007.

Paragraph 2(3) of the Law on the Federal Constitutional Court
(BVerfGG).

Paragraphs 3(1) and 4(2) of the Law on the Federal Constitutional
Court (BVerfGG).

To be exact, out of 63 constitutional judges appointed until 2019, 35
have been full professors of law and 25 high judges (23 of them from
the Supreme Court). The rest were two practising lawyers (Fernando
Garcia-Mon y Gonzalez-Regueral and Eugenio Gay Montalvo, which
had also been the Chairperson of the Lawyers National Bar Associa-
tion), and one public prosecutor (Antonio Narvaez Rodriguez). See
Naranjo de la Cruz and Gonzalez Represa, cit., p. 408.
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legislature and, indirectly, also in the General Council of the Ju-
diciary (which itself is elected by the two branches of the legis-
lature). Therefore, the nomination of two judges by the Govern-
ment every nine years can shift the majority in the Court ideo-
logically closer to one of the main parties or the other. The elec-
tion of the two judges by the Government every nine years may
have an impact similar to the presidential designation of judges
to the US Supreme Court, in the sense that it is the golden op-
portunity for the executive branch to change or reinforce the
ideological profile of the Court, but unlike in the US, government
designations does not require approval or ratification by a leg-
islative chamber.8

After the nomination by the electing body and before the formal
appointment by the King, the Constitutional Court reviews
whether each nominee fulfils the constitutional requirements for
the position." The Court acts as if that review were just a for-
mality. It limits itself to assessing whether the candidate com-
plies with the formal requirements of legal education and fifteen
years of professional exercise, without checking whether he or
she has ‘recognized standing’.?° In almost forty years of expe-
rience, only one candidate has had difficulties passing said re-
view, although twice.?’

On three occasions, socialist governments have enjoyed the so-called
‘majority premium’ (1986, 1995 and 2004), while centrist and con-
servative governments only once each (1980 and 2013, respectively).
19 Art. 2(g) and 10(i) of the Organic Law of the Constitutional Court.

For the need to assess candidates’ extent of legal experience,
reasoning skills and expertise in constitutional and European case-
law, see Javier Garcia Roca, ‘La seleccién de los magistrados
constitucionales, su estatuto y la necesaria regeneracion de las
instituciones’, (2012) Revista General de Derecho Constitucional 15,
p. 16.

21 Enrique Lopez Lépez.
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In 2010, the Board of the Senate excluded said candidate in as
far as he did not fulfil the requirement of fifteen years of profes-
sional practice as a judge, ruling that periods of leave to serve
in non-judicial posts could not be considered effective profes-
sional practice. Nevertheless, the People’s Party again backed
his candidacy in June 2013, this time through a direct appoint-
ment by the Government. The Constitutional Court stood di-
vided in exactly two halves with regard to whether the nominee
complied with the required qualification; finally, the President of
the Court cast the deciding vote, and the candidate was formally
appointed by the King.?? This was, obviously, the worst-case
scenario. The newly appointed constitutional judge was proba-
bly resentful of the situation, and those who had voted against
him were probably annoyed by the imposition of their new col-
league, this all thanks to the deciding vote of a President who
was to leave the institution after that very decision given that his
term of office had expired. The lack of prudence by the political
party promoting this appointment contributed to the erosion of
both the Court’s cohesion and its authority.?3

Procedure and requirements regarding nomination of constitu-
tional judges are one of the recurring topics of constitutional dis-
cussion. Since they are constitutionally entrenched, a constitu-
tional reform in accordance with the procedure laid down in
Art. 167 is required for its amendment. Criticism on the proce-
dure and requirements of selections dates back to 1980.24 From

22 Estrada Marun, cit., pp. 95-96.

23 Nevertheless, the constitutional judge renounced his post a year later,
due to a serious traffic infraction. To replace him, the Government ap-
pointed as a new constitutional judge a public prosecutor that pos-
sessed a thirty-year-long service record. On the whole issue, see Es-
trada Marun, cit., pp. 131-139.

The journalist Bonifacio de la Cuadra wrote in the daily newspaper
El Pais of 26.1.1980 on the fear of a bipartisan appropriation of the
Court (then by centrists and social-democrats) and pointed to the lack,

24
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the perspective of guaranteeing the proper functioning and in-
dependence of the Court, four deficiencies in this regard can be
pointed out:?®

a) First, the appropriation (or seizure) of the posts of constitu-
tional judges by the two main political parties. This is the princi-
pal criticism against the current appointment procedure.?® Alt-
hough the quorum for the nomination of constitutional judges in
both legislative chambers is high enough to guarantee the
broadest consensus on each individual appointment, the partial
renovation system usually benefits only the two main political
parties. When one of the two main political parties is strong
enough (for instance, if it enjoys an absolute or two-thirds ma-
jority in the chamber), it tends to impose a 2-1-1 split, according
to which it decides on the nomination of two judges, the main
oppositional party a third one and the fourth is decided on by
mutual agreement. In some exceptional cases, the two main
political parties divide the total amount of posts to be appointed
in half and allocate them to their partisans; both parties respect
the choices of the other and vote together for the whole set.
Since the first appointments in 1980 — when politicians were still
inspired by the consensus prevailing in the constitutional debate
— very rarely has an individual candidate been supported by

in the composition of the first Court, of specialists in federal and re-
gional studies. See Bonifacio de la Cuadra, Democracia de Papel
(Madrid: Catarata 2015), pp. 32-33.

For the gender issue in the appointment to the Constitutional Court,
which does not affect the functioning or the independence of the Court
itself but lies at the different — but not less important — level of parity
democracy, see the constitutional amendment proposal by Octavio
Salazar Benitez, ‘La deseable composicion paritaria del Tribunal Con-
stitutional: una propuesta de reforma constitucional’, (2018) Revista
de Derecho Politico 101, 741-774.

See Francisco Javier Matia Portilla, ‘La politizacion de las
instituciones: mito y realidad’, (2010) El Cronista del Estado Social y
Democratico de Derecho 13, 42.

25
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more than the two main political parties.?” For only three ap-
pointments out of 63 has there been a specific agreement be-
tween one of the two main political parties and a third political
party to appoint a candidate.?® Several suggestions have been
put forward to supress or mitigate this quota system and make
legal expertise prevail over political affinity. Generally, these
suggestions consist of extending the length of the term of office
(either a life term or until retirement) and/or of individual votes
in Parliament for each candidate.?® Comparative law does not,
however, offer magical receipts for avoiding the quota system

2T The candidacy of Jorge Rodriguez-Zapata Pérez received a total of
198 votes and was jointly supported in the Senate by the parliamen-
tary groups of the People’s Party, the socialist party, Entesa Catalana
de Progrés, CIU and Coalicion Canaria. Similarly, some of the judges
selected in 2010 by the Senate received the highest number of votes
ever obtained in the history of the Senate (Adela Asua Batarrita, 226;
Luis I. Ortega Alvarez, 223; Francisco Pérez de los Cobos Orihuel,
221), since they were supported by the People’s Party, the Socialist
Party, the mixed group and the Basque nationalists. It is one of the
rare occasions in which the Basque nationalists have voted in favour
of any candidate to the Constitutional Court. This has to do with the
fact that the candidacy of Adela Asua Batarrita had been proposed by
the Parliament of the Basque Country, even if it had been an initiative
of the local section of the socialist party within the Parliament. See
Estrada Marun, cit., pp. 232-234, 261-262.
28 Carles Viver Pi-Sunyer (1992-2001), José Gabaldon Lépez (in his
second term: 1992-2001) and Encarna Roca Trias (2012-predictably
2020) were appointed on the basis of agreements between the social-
ist party and the Catalonian nationalist party CIU; and Jesus Leguina
Villa (1986-1992) was appointed with the support of both the Socialist
Party and the Basque nationalists. See Estrada Marun, cit., pp. 181-
183, 205, 223, and 225.
For a sophisticated amendment proposal, aiming at avoiding both
deadlocks and blatant appropriation of posts by the two main political
parties, see Rafael Naranjo de la Cruz, ‘Articulo 159 bis’, in Yolanda
Goémez (ed.), Estudios sobre la reforma de la Constitucion de 1978
en su cuarenta aniversario (Cizur Menor: Aranzadi-Thomson Reuters
2018), pp. 413-420.
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in the selection of constitutional judges.®® Constitutional design
does weigh heavily, but the issue boils down to one of political
culture.

b) Second, the lack of consideration of territorial diversity in ap-
pointments to the Constitutional Court.?' Although conflicts be-
tween the central government and the autonomous communi-
ties are numerous, and one of the main functions of the Court
is precisely to adjudicate in those conflicts, autonomous com-
munities do not participate in the selection of constitutional
judges, a task which falls to the four constitutional bodies that
represent the three State functions corresponding to the central
government (the two chambers of the Parliament, the Govern-
ment, and the General Council of the Judiciary). Certainly, on
the one hand, this may appear coherent with the overall lack of
representation of autonomous communities at the ‘federal’ level
in Spain, one of the main differences of Spain’s decentralization
model from some other federal systems, and with the ‘non-fed-
eral’ character of the Constitutional Court of Spain, but, on the
other hand, it seems inadequate for the State to turn its back on
regional sensitivity and expertise if the Constitutional Court
wishes to strengthen its authority. By contrast, the Spanish
Constitution of 1931 explicitly laid forth that each autonomous
region could nominate a judge, even if only Catalonia benefited
from this possibility as it was the only autonomous region prior
to the civil war, and in the end, the experience has been

30 pablo José Castillo Ortiz, ‘Guardar al Defensor de la Constitucion’ —

Sobre la independencia de la jurisdiccién constitucional: evaluacion
de alternativas institucionales (Madrid: Fundacion Alternativas 2012),
p. 30.

Jerénimo Arozamena Sierra, ‘Organizacion y funcionamiento del
Tribunal Constitucional: balance de quince afos’, in La jurisdiccion
constitucional en Espaia — La Ley Organica del Tribunal Constitucio-
nal: 1979-1994 (Madrid: Tribunal Constitucional-Centro de Estudios
Constitucionales 1995), p. 46.

31
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deemed as negative, as the judge appointed by Catalonia acted
more as a representative of the region than as a member of a
court.

In 2007, the procedure to nominee constitutional judges within
the Senate was amended.3? Now, the Senate nominates its four
judges from candidates proposed by the legislatures of the sev-
enteen autonomous communities; each regional assembly pro-
poses two candidates, and each candidate must go through a
public hearing in the Senate.

The impact of this innovation, which has only been put in prac-
tice twice (in 2010 and 2017), has been quite modest, and its
future is uncertain. On the one hand, the selecting body, the
Senate, does not represent the autonomous communities,
since most of the senators are directly elected by the people on
a province-district basis and only around one fifth are appointed
by regional Parliaments. On the other hand, one of the two main
State-wide political parties — the People’s Party — disagreed
with the reform of the selection process, challenging the amend-
ment before the Constitutional Court, which declared the reform
to be compatible with the Constitution, provided that it is under-
stood that the Senate is not bound by the proposals of the re-
gional Parliaments if it considers that their candidates are not
appropriate.3® This interpretation saved the constitutionality of

32 The amendment consisting of not more than a handful of words was

not carefully elaborated. In fact, the Government’s original proposal to
amend the Organic Law of the Constitutional Court did not include it,
but the Basque and Catalonian nationalist party groups (CIU, PNV
and ERC) submitted to the Parliament propositions to guarantee that
the Senate appoint candidates that would be sensitive to autonomous
communities’ rights.

33 Judgments 49/2008 and 101/2008. On these rulings, see Ignacio
Torres Muro, ‘La reforma de la LOTC y del Reglamento del Senado,
puesta a prueba’, (2008) Revista General de Derecho Constitucio-
nal 6; Juan Francisco de Asis Sanchez Barrilao, ‘La participacion de

19



the amendment but downgraded the participation of autono-
mous communities in the procedure to nominate constitutional
judges to a mere right to be consulted.®* Moreover, the People’s
Party made regional assemblies, where it had strong represen-
tation, nominate the same two people to the Senate, disregard-
ing the spirit of the reform. This was possible as the regionali-
zation of the party system is still embryonic outside the more
assertive of the autonomous communities. Regional politicians
owe their position to the national party that appoints and sup-
ports them in the first place, and they are, therefore, subservient
to the party’s needs and less able to promote and defend dis-
tinctive candidates to national institutions. In 2017, when the
amended selection procedure was implemented for the second
time, the socialist party also partially joined the People’s Party
in its consolidation of candidates proposed by the regional as-
semblies. Consequentially, the Parliaments of Catalonia and
the Basque Country refrained from proposing candidates to the
Senate, as they considered that the leadership of the two main
State-wide political parties had already decided on the selection
of the four judges, even before they were heard in the Senate.
Thus, they expressed their disagreement with the way the
amendment to the selection process had been implemented.

It is not a question of territorial representation, but of sensitivity
to and expertise in the promotion of autonomy — and therefore,

las Comunidades Autdnomas en la eleccién de los magistrados
constitucionales’, (2009) Teoria y Realidad Constitucional 23,
pp. 387-424; Patricia Rodriguez-Patrén, ‘El Tribunal Constitucional
ante la reciente reforma de los articulos 16 de su Ley Organica y 184
del Reglamento del Senado’, (2010) Revista de Derecho Politico 77,
pp. 107-140; and Joaquin Urias, ‘El Tribunal Constitucional ante la
participacion autondmica en el nombramiento de sus miembros’,
(2010) Revista d’Estudis Autondmics i Federals 10, pp. 207-244. In
favour of the Court’'s understanding, Lozano Miralles and Sac-
comanno, cit., pp. 294-296.

34 For a thorough commentary, see Estrada Marun, cit., pp. 281-290.
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of increasing the legitimacy of the ‘arbiter’ in territorial disputes.
As aresult of the design and implementation of the reform, only
one of the four constitutional judges selected in 2010 by the
Senate may be considered an expert in decentralisation, and
only one other had her residence outside Madrid. Furthermore,
in 2017, only one was an expert on federalism or autonomy,
while three others had their residence in Madrid. More disturb-
ing still was the circumvention of the legal procedure for nomi-
nation in 2010 with no consequences to speak of, despite its
implementation in accordance with the interpretation handed
down by the Constitutional Court. One of the judges elected by
the Senate had not been originally proposed by legislature of
an autonomous community;3® the reason for his election was
not that the Board of the Senate had considered, pursuant to
Judgment 49/2008, that regional assemblies had not provided
it with candidates qualified enough for the post but instead be-
cause the Senate had rejected the ‘first’ option presented by
one of the two main political parties, and thus the leadership of
that political party had decided to replace the regional candidate
with a new one.

c¢) Third, the increasing role of career judges in the Constitu-
tional Court.*® From the beginning, career judges have always
been appointed to the Constitutional Court. Although it is not
required to do so, the General Council of the Judiciary has al-
ways taken care to propose career judges to the Court. In the
first Court, there were nine professors and three career judges.
In 2002, after a premature replacement, the number of career
judges rose to five. After the partial renovation of 2004, the
Court was made up of seven career judges, one lawyer, and

35
36

Francisco Pérez de los Cobos Orihuel.

In Spain, judges are generally recruited as a special kind of civil serv-
ant to serve in the judiciary through a competitive public exam and
after completing legal training.
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four professors. This was the longest Court, since two thirds of
its composition were renovated much later than normal. Today,
after the partial renovation of 2017, a similar proportion prevails:
six career judges (former judges of the Supreme Court, four of
them from the same administrative law chamber), a career pub-
lic prosecutor (a chief prosecutor at the Supreme Court), and
five professors.

Itis not only the number, but also the relevance of career judges
which has increased. For decades, all the presidents of the
Court came originally from academia, even if professors were
not in the majority. This was not based on any legal provision,
but on tradition. The pattern changed in 2011, when a career
judge — a former President of the Supreme Court — was elected
by the constitutional judges as their President; the same oc-
curred in 2017 when, for the second time, another former judge
of the Supreme Court was elected to become the President of
the Constitutional Court.

Both trends, the prevailing number of career judges and the
presidency in the hands of a career judge, reinforce each other.
They refer to a situation in which the Constitutional Court has
surreptitiously ‘been captured’ by the more conservative Su-
preme Court. In 2011, the Court included two former Presidents
of the Supreme Court; quite symbolically, until 2008 one of them
was known for his disagreement with and criticism of the Con-
stitutional Court.3” Currently, the President and the Vice-Presi-
dent of the Court — which are, also, the Presidents of both
Chambers of the Court — are career judges and hold the right to
cast the deciding vote when there is a tie in plenary sessions
and in chambers.

37 Francisco José Hernando Santiago, President of the Supreme Court

(2001-2008) and judge of the Constitutional Court (2011-2013).
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This development has had implications on the nature and scope
of the Court’s review. First, constitutional judicial review may be
conceived as a continuation of the judicial review in which ca-
reer judges are trained and, therefore, pieces of legislation chal-
lenged before the Court may be treated as administrative acts
or rules. Second, many individual applications for the protection
of fundamental rights challenge judicial decisions taken by the
different Chambers of the Supreme Court, and former members
of the Supreme Court may be deferent to the decisions of their
colleagues still sitting on the bench.

This development is possible because in Spain, unlike in Ger-
many or ltaly, there is no limitation on the number of career
judges sitting on the Constitutional Court, and because, unlike
in Germany, the election of the President of the Court is a deci-
sion devolved to its own judges.

d) Fourth, the lack of an age limitation for appointment to the
Constitutional Court.® Due to the lack of specific rules, it is up
to the judges themselves to decide whether they are fully able
to complete a full term. In the past, most of the premature ends
to terms have been for age or health reasons. Nevertheless, in
recent years the average age of constitutional judges when ap-
pointed has increased, and it is no exception that judges near
or even over the age of 70 are appointed. This is fostered by
the erroneous idea that appointment to the Constitutional Court
is an honorific corollary for a distinguished legal career. In 2017,
a record of sorts was broken in this regard; a 79-year-old law
professor was appointed for a term of nine years. In Spain,
judges of the Supreme Court must retire at the age of 72 and
other judges as well as university professors at the age of 70.

38 Originally, this was a deliberate decision in order not to prevent the
appointment of Manuel Garcia Pelayo (1909-1991) to the Court. He
was appointed in February 1980 at the age of seventy.
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However, they are still eligible to be constitutional judges even
if they are retired from the professional exercise that justifies
their eligibility.3® The lack of age rules for the appointment or
the retirement of constitutional judges is detrimental to the
proper functioning of the Court, whose workload is extremely
demanding.

Moreover, since there is neither an age limitation nor any limi-
tation on the number of career judges, the political party sus-
taining the Government can use appointment to the Constitu-
tional Court to reward those judges of the Supreme Court — es-
pecially those serving as Presidents of the Supreme Court or of
one of its Chambers — that prove deferent to government initia-
tives or judicial difficulties. The Supreme Court reviews the legal
acts of the Government and the General Council of the Judici-
ary (through its Administrative Law Chamber), it adjudicates on
suits to prohibit political parties at the behest of the Government
or the public prosecutor (through the so-called Special Cham-
ber) and tries individuals with parliamentary immunity (through
its Criminal Law Chamber).4° To avoid both dangers for the

39 For instance, Francisco José Hernando Santiago had already retired

from the Supreme Court in 2008 at the age of 72 when in 2010 at the
age of 74 he was appointed to the Constitutional Court; similarly, San-
tiago Martinez-Vares Garcia had already retired from the Supreme
Court in 2012 at the age of 72 when, a year later, he was appointed
to the Constitutional Court. Professor Fernando Garrido Falla (1921-
2002) was appointed in February 1998 at the age of 76.

Several former Presidents of the Supreme Court have been appointed
to the Constitutional Court (Angel Escudero del Corral, Jestis Delgado
Barrio, Francisco José Hernando and Pascual Sala Sanchez), which
represent four of the nine Presidents of the Supreme Court of the de-
mocracy. In most cases the appointments were decided formally
within the General Council of the Judiciary (except in the case of
Jesus Delgado Barrio). Certainly, the appointment to the Presidency
of the Supreme Court also requires the agreement of the two main
political parties within the General Council of the Judiciary. Neverthe-
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functioning and the independence of both the Constitutional
Court and the Supreme Court, age rules either for appointment
or for the retirement of constitutional judges should be adopted.
The establishment of a fixed retirement age for constitutional
judges would not be more of a disturbance to the partial reno-
vation cycle than the succession of unpredicted individual va-
cancies that inevitably, by virtue of death or premature resigna-
tions, already occur.*’

By contrast, election by the Government shows a consistent
pattern of tactical acumen; the average age of constitutional
judges elected by the Government is 52.42 As previously men-
tioned, by electing two constitutional judges every nine years,
the Government has the prerogative to orient or reinforce the
maijority of the Court in the ideological direction of its choosing.
From the existing data, it would seem that, to fully exploit this
advantage, successive Governments have considered the age
of candidates and have opted for middle-aged judges to guar-

less, it would look more impartial and less confusing if the same indi-
viduals were not promoted to the top of the Supreme Court and later
to the Constitutional Court. This is connected with the arguments
above mentioned to avoid transforming the Constitutional Court in an
extension of the Supreme Court.

The following judges did not complete their terms: Menéndez y Men-
éndez (1980, resignation), Fernandez Viagas (1982, death), Diez de
Velasco (1985, resignation), Garcia-Pelayo (1986, resignation),
Truyol y Serra (1990, resignation), De los Mozos (1992, resignation),
Delgado Barrio (1996, resignation), Ruiz Vadillo (1998, death), Gar-
rido Falla (2002, resignation), Garcia-Calvo (2008, death), Hernando
Santiago (2013, death), Lépez Lopez (2014, resignation), and Ortega
Alvarez (2015, death).

All male and mostly professors: 1980, Arozamena, 56 and Gémez-
Ferrer, 43; 1986, Rodriguez-Pifiero, 51 and Lépez Guerra, 39; 1995,
Jiménez de Parga, 66 and Vives Antén, 55; 2004, Aragén Reyes, 60
and Pérez Tremps, 47; 2013, Gonzalez-Trevijano, 55 and Loépez
Lopez, 50; 2014, Narvaez Rodriguez, 56.
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antee that their election will not be reversed through a prema-
ture end of term, and thereby, a vacancy that might be filled by
a Government of another ideology. In fact, none of the Govern-
ment’s eleven appointments in almost forty years has prema-
turely ended his term due to death, age or health reasons.*3

2. The peculiar shortening and extension
of the constitutional nine-year-term of office

Further clarification is needed with regard to the time factor in
appointments to the Constitutional Court. The Constitution
clearly establishes that constitutional judges are appointed for
nine-year, non-renewable terms, although special provisions
were applied to the terms of the twelve judges appointed in
1980.%4 Nevertheless, the organic law of the Constitutional
Court allows for a second full-term appointment if three years
have elapsed after the expiration of the first appointment to the
Court; in other words, the law forbids consecutive, but not dis-
continuous appointments.#® If judges could be reappointed for
a new consecutive full term of nine years, their independence
may appear compromised; they could be inclined to seek re-
appointment, and even if not, their opinions could still be under-
stood in this light. Therefore, the law only allows for discontinu-
ous appointment. In almost forty years, this possibility has never
been exercised. Therefore, no serious discussion on the legiti-
macy and opportunity of this rule has ever occurred.*®

43 The only case of a premature end of the term of office was a resigna-

tion due to a traffic incident.

Ninth transitory provision to the Spanish Constitution.

45 Art. 16(4) of the Organic Law of the Constitutional Court.

46 Eduardo Espin Templado, ‘Art. 16’, in J. L. Requejo Pagés (ed.),
Comentarios a la Ley Organica del Tribunal Constitucional (Madrid
2011), p. 300.
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However, strong criticism has been levelled with regard to the
way in which the nine-year term may be shortened or extended
in given circumstances:

a) When there is a vacancy at the Court for reasons others than
the expiration of term of office (death, resignation, incapacita-
tion, incompatibility etc.), the relevant selecting body shall pro-
pose to the King the appointment of a new judge to serve for
the remaining time, that is, until the full set of four judges is re-
newed in due time. The new judge will always serve for a period
of time inferior to nine years. Nevertheless, if a judge appointed
to replace a judge that has died or resigned serves for less than
three years, the Organic Law of the Constitutional Court allows
the selecting body to propose the same judge for a new full term
of nine years.*” These are the only situations in which a consti-
tutional judge may be appointed either for a period of less than
nine years or for two consecutive periods amounting to almost
twelve years. Both situations could be seen to be at odds with
the nine-year term of office that the Constitution foresees.*®
Nevertheless, as a premature end to the term of constitutional
judges may happen, the legislator had to give priority either to

47 Art. 16(4) of the Organic Law of the Constitutional Court. In all cases
in which a constitutional judge had been initially appointed for a period
of time inferior to three years, he was later appointed for a new full
term of nine years (Garcia-Mon, 1989; Gabaldén, 1992; Enriquez
Sancho, 2017; in all cases but one, by the same electing body. Pera
Verdaguer was appointed to the Constitutional Court on 15 January
1983; the partial renovation vote in the General Council of the Judici-
ary took place on 29 January 1986 when he had already exceeded
the three years. For a thorough study of the rationality and practical
implementation, not without difficulties, of the partial renovation sys-
tem see I. Borrajo Iniesta, ‘Renovarse o morir: el ritmo de las reno-
vaciones del Tribunal Constitucional espafiol’, (2013) Revista General
de Derecho Constitucional 16.

Francisco Rubio Llorente, La forma del poder (Madrid 2012), vol. Il,
pp. 1398-1399; Estrada Marun, cit., p. 74.

48

27



the strict application of the nine-year term of office or to the par-
tial renovation system, both of which being constitutionally en-
trenched. A systematic interpretation of the Constitution sup-
ports the legislator’s decision to give priority to the partial reno-
vation system within the described terms.4°

b) Confrontation between the two main political parties led to a
serious case of political deadlock in the appointment of consti-
tutional judges. From February 2007 to July 2012, many of the
constitutional judges continued to serve on the Court though
their term had expired. For a number of weeks (from the 8 No-
vember 2010 to the end of January 2011), only a third of the
judges’ terms had not expired. Thus, the partial renovation cycle
of the Court was very much affected. In two steps, the legislator
amended the law in an attempt to avoid part of the incentives
for, and part of the consequences of, a deadlock. According to
provisions established in 2007, the Presidency and Vice-Presi-
dency of the Court expire after three years, but in cases where
the necessary partial renovation fails, they continue on until the
renovation of four judges takes place and the new judges are
sworn into office.® The Court declared that this amendment
was consistent with the Constitution.®! According to provisions
established in 2010, the ordinary nine-year term of constitu-
tional judges replacing those with an expired term of office shall
be shortened to match the delay in the renovation incurred by
the selecting body.%? As a consequence, constitutional judges
appointed in 2011 were replaced in 2017 after having served
only six years. Thus, the judges appointed in 2012 should be

49
50

In this sense, Espin Templado, cit., p. 301-302.

Art. 16(3) of the Organic Law of the Constitutional Court, as amended
by Organic Law no. 6/2007.

51 Judgments 49/2008 and 101/2008.

52 Art. 16(5) of the Organic Law of the Constitutional Court, as amended
by Organic Law no. 8/2010.
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replaced in 2020 after having served approximately seven and
a half years. These practices do not seem consistent with
Art. 159(3) of the Constitution, which explicitly foresees a nine-
year term of office.%?

In both situations, the legislator’s sole concern seems to be the
preservation of the partial renovation cycle every three years,
as though it were the only constitutional key to the proper func-
tioning of the Court — which it is not nor should it be but instru-
mental — at the risk of downplaying the importance of the con-
stitutional provision which clearly stipulates nine-year terms. In-
stead of remedying the causes or the consequences of political
deadlock, the new provisions have paradoxically legalised non-
compliance with the legislative chambers’ constitutional duty to
provide renovation of the Court in due time and have shifted the
consequences of political deadlock to the length of term of office
of constitutional judges. Legal scholarship has proposed sev-
eral solutions to bypass political deadlocks after a reasonable
delay has elapsed: lowering the majority required for election,
co-option of constitutional judges, the King’s right to propose
candidates to the selecting bodies, appointment by or of consti-
tutional judges emeriti, appointment by other social organisa-
tions, etc.5

58 The amendment has been the object of sharp criticism: see, for

instance, Luis Pomed Sanchez, ‘Prélogo’ to J. A. Estrada Marun, La
designacion de los magistrados del Tribunal Constitucional en
Espafia. Una perspectiva organica y empirica (Cizur Menor:
Aranzadi-Thomson Reuters 2017), p. 37: ‘Organic Law no. 8/2010
does not correspond with a democracy that is almost four decades
old’. An elaborated criticism in Estrada Marun, cit., pp. 259, 339-343.
Reform proposals are numerous. Among them, see Susana Garcia
Couso, ‘Como superar la légica del estado de partidos en el Tribunal
Constitucional: la reforma del articulo 159’, (2012) Teoria y Realidad
Constitucional 29, 433-456; German Fernandez Farreres, ‘Sobre la
designacion de los magistrados constitucionales: una propuesta de
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3. Status of independence

Constitutional provisions explicitly protect the independence of
members of the Constitutional Court; membership of the Con-
stitutional Court is incompatible with any representative func-
tion, any political or administrative office, a management role in
a political party or trade union or any employment in their ser-
vice, a career as a judge or prosecutor, and any professional or
commercial activity whatsoever; the incompatibilities related to
the members of the Judiciary are also applicable to the mem-
bers of the Constitutional Court, and judges of the Constitutional
Court are independent and irremovable during their term of of-
fice.® It is the Court itself who declares the end of term of con-
stitutional judges.®® In almost forty years of operation, the mem-
bers of the Court have not had any problems with these provi-
sions.

Beyond the entrenched incompatibilities, selecting bodies tend
to avoid appointing to the Constitutional Court individuals that
have in the past had relevant political, governmental or ministe-
rial responsibilities. For instance, out of 63 constitutional judges
appointed up until 2019 none had previously been a member of
the State or a regional government in the constitutional period,®’

reforma constitucional’ (2015) Revista Espafiola de Derecho
Constitucional 105, 13-49; Estrada Marun, cit., pp. 352-370.

55 Art. 159 (4) and (5) of the Constitution.

56 Art. 23 of the Organic Law of the Constitutional Court.

57 The exceptions are, in any case, quite distant in the past: first, Placido
Fernandez Viagas, appointed as a constitutional judge in 1980 by 